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ORDER ON DEFENDANTS' MOTI ON FOR SUMVARY JUDGMVENT

The plaintiffs file this law suit seeking danmages for
injuries the decedent suffered as a result of a car accident
i nvol ving Jane Mdrgan, a wonman the defendants hired to assist with
an engagenent party at their honme. The plaintiffs allege that M.
Morgan becane intoxicated at the defendants' honme and thereafter
caused the accident which resulted in Edna Mae Thonpson's death.
As a result, the plaintiffs claim the defendants are |iable as
social hosts, that they are vicariously Iiable as the enployer of
Ms. Mrgan, and that the defendants were negligent in their
supervision of M. Morgan. The defendants' nove for sumary
judgnment on all counts, including counts for intentional
infliction of enbtional distress and negligent infliction of
enotional distress.

St andard of Revi ew

The court may grant sunmary judgnment only if the noving party

has denonstrated that there is no genuine issue of material fact



and that it is entitled to judgnent as a matter of |law. See RSA

491: 8-a; pinion of the Justices (SLAPP Suit Procedure), 138 N H

445, 450 (1994). The court nust consider the evidence in the
light nost favorable to the non-noving party and give that party
t he benefit of all favorable inferences. See id.

Social Host Liability

The defendants first argue that the Supreme Court's deci sion

in Hickinbotham v. Burke, 140 NH 28 (1995) requires the

plaintiffs to prove that the defendants acted reckl essly, rather
than negligently, when they permtted M. Mrgan to consune
al cohol at their hone. The plaintiffs object, stating the

Hi cki nbot ham standard does not apply because the plaintiffs here

are innocent third parties and not guests or enployees who becane
i ntoxi cated at the defendants' home. This court is persuaded by

Judge Conboy's analysis in Corrine Dunn v. Ralph Dutton and Paul a

Dutton, 00-C-465 (Hillsborough Cy. Super.C., Northern D strict,
April 30, 2001) in which she concluded that innocent third parties
need only prove negligence in <cases alleging social host
liability.

In Dunn the court found that the H ckinbotham Court

inplicitly recognized a distinction between injured third parties

and injured guests in the context of social host liability, when
it relied on RSA 507-F to extend social host liability to cases
involving adults as well as mnors. Though in Hi ckinbotham t he




Suprenme Court did not address the precise issue presented here,
that is, whether a different standard should apply when innocent
third parties are injured, the Court referred to RSA 507-F in
reaching its conclusion that adult, as well as mnor plaintiffs,
can sue under a theory of social host liability.

The Dunn court reasoned that the Suprene Court would likely
rely on 507-F in the future to determine the scope and extent of
social host liability, and thus it concluded that innocent third
parties may sue when a defendant's provision of alcohol is nerely
negl i gent. See Dunn, at 2 ("The statute does . . . distinguish
bet ween the person who consunmes the alcohol and third parties,
permtting the former to recover only when a defendant’'s provision
of alcohol is reckless, but allowing the latter to recover in
cases involving nere negligence."). This court agrees that
"[p]ublic policy supports such a distinction because an innocent
third party should be able to recover upon a | esser showi ng than a
guest [or enpl oyee], who nust bear sone responsibility for his own
voluntary intoxication." |d.

Even if the Suprene Court were to determne that the
reckl essness standard should apply regardl ess of the status of the
injured plaintiff, there are material issues of fact in dispute
regardi ng whet her the defendants were reckless in their provision
of alcohol to M. Morgan. This court suggests that the trial

court define both the reckless and negligent standards of care to



the jury and provide the jury with a special verdict formwhere it
must indicate whether it finds the defendants were negligent,
reckl ess or neither. Such a procedure will assist the parties in
assessi ng whet her an appeal of the case would be prudent.
Accordingly, the court finds the standard of care to be
negl i gence and denies the defendants' notion for summary judgnent

with respect to social host liability.

Vicarious Liability

The defendants next challenge the plaintiffs' claimthat the
defendants are vicariously liable for the conduct of M. Morgan
under the theory of respondeat superior. The court assunes for
t he purposes of this notion only that Ms. Mdrgan was acting as the
def endants' agent and not as an independent contractor during the
time period in question. Under the doctrine of respondeat
superior, "an enployer may be held vicariously responsible for the
tortious acts of an enployee commtted incidental to or during the

scope of enploynent." Trahan-Laroche v. Lockheed Sanders, 139

N.H 483, 485 (1995).

Considering the evidence nost favorably to the plaintiffs
the court concludes that Ms. Mdrgan, as a matter of l|law, was not
acting within the scope of her enploynent, or incidental to it, at
the time she collided with the plaintiffs' car. Specifically, M.

Morgan had conpleted her duties at the defendants' hone by the



time she was involved in the accident. In addition, though M.
Morgan drank al cohol while at the defendants' hone, this conduct

was in no way related to the duties she was hired to perform

The plaintiffs rely on Chalners v. Harris Mtors, 104 N H
111, 115 (1962) for the proposition that an enpl oyee who becones
i ntoxi cated while performng her duties does not alone conpel a
finding that the enployee was acting outside the scope of her
enpl oynent. Wiile the court agrees with this general principle,
the facts of Chalners are distinguishable fromthe present case.

In Chal ners the enpl oyee worked on behal f of the defendant as
a car salesman. During trial the plaintiff presented evidence to
establish that the enployee and the decedent were engaged in
ongoi ng negoti ations over the sale one of the defendant's cars and
that at the tine of the accident, the enployee was driving the
decedent back to the defendant's garage to conplete the
transacti on. In addition, the evidence presented reveal ed that
during the afternoon of the accident, the decedent and the
enpl oyee were at a bar drinking and discussing the terns of the
sal e. Under these facts, the Supreme Court determ ned that the
jury could conclude the enployee was acting within the scope of
his enploynment at the time of the accident, notw thstanding the
fact of his intoxication.

No such ongoing relationship exists here, either between M.

Morgan and the plaintiff, or between Ms. Mdrgan and her enpl oyers,



the defendants. Thus, while an enpl oyee's intoxication alone may
be insufficient to termnate liability of an enployer under
circunstances where the enployee <continues to pursue the
enpl oyer's interests, intoxication can constitute a deviation from
the normal course of enploynent such that the enployer is relieved
fromliability. See id. Under the facts of this case, the court
finds as a matter of law that Ms. Morgan was not acting within the
scope of her enploynent at the tinme of the accident. Accordingly,
the defendants’ notion for summary judgnment wth respect to
vicarious liability is granted.

Neql i gent Supervi si on

The defendants next nove for summary judgnent of the
plaintiffs' claim for negligent supervision. As a prelimnary
matter, the court concludes that a liberal reading of the
plaintiffs' pleadings includes a claimfor negligent supervision.

"An enployer may be directly liable for danmages resulting
from the negligent supervision of its enployee's activities."

Trahan- Laroche at 485. In addition, "[t]he enployer's duty to

exerci se reasonable care to control its enployee may extend to
activities perforned outside the scope of enploynent.” 1d. Here,
the plaintiffs allege the defendants were negligent in their
supervision of M. Mrgan and that because of their negligent
supervision, M. Mrgan was permtted to drink al cohol during her

enpl oynent. Thus, the plaintiffs have properly stated a claimfor



negl i gent supervision which is supported by facts alleged in the
wit.
The defendants claimthe standard of care should be governed

by Hi cki nbot ham First, the standards set forth in H ckinbotham

apply to a claimfor social host liability. The Suprenme Court did
not intend to limt the scope of all possible theories of
liability, including negligent supervision, when they recognized
the theory of social host liability. | ndeed, the facts of any
gi ven case may support several different theories of liability.

Second, even if Hickinbotham could sonehow be read to limt

the application of any theory of liability to the facts which
m ght support a social host claim the court has already

determ ned that Hi ckinbothampermts the plaintiffs to sue for the

negligent provision of alcohol since they are innocent third
parties.

For the reasons stated above, the defendants' notion for
summary judgment with respect to negligent supervision is denied.

Intentional Infliction of Enotional D stress

The plaintiffs conceded at oral argunent that they woul d not
pursue a claim for intentional infliction of enotional distress
unless the court denied the defendants' notion for summary
judgnent with respect to vicarious liability. Since the court has
granted the defendants' notion, the <claim for intentiona

infliction of enotional distress nust |likewise fail. Accordingly,



the defendants' notion for summary judgnent with respect to the
claimfor intentional infliction of enotional distress is granted.

Negligent Infliction of Enotional D stress

The defendants' finally argue that Dolly Thonpson shoul d not
be permtted to proceed on her claim for negligent infliction of
enotional distress. The plaintiffs object.

The plaintiff, Dolly Thonpson, seeks damages for the nenta
di stress she suffered as a result of wtnessing her nother's
deat h. Such a cause of action is allowed, as long as "the harm
for which plaintiff seeks to recover [is] susceptible to sone form
of objective nedical determnation and proved through qualified

medi cal witnesses.” Corso v. Merrill, 119 N.H 647, 653 (1979).

In other words, "the psychic injury [must] manifest itself by way
of physical synptoms." |d.

In this case, the plaintiff has presented no expert evidence
of her physical manifestations caused by w tnessing her nother's
death. Nor has she identified any physical synptons that support
her claim for negligent infliction of enotional distress.
Accordingly, the defendants' notion for summary judgnment wth
respect to this claimis granted.

Dolly Thonmpson, however, wll be permtted to present
evi dence of her own pain and suffering she endured as a result of
her own injuries.

Concl usi on



In summary, the defendants' notion for summary judgnent with
respect to the <clains for wvicarious liability, intentiona
infliction of enotional distress and negligent infliction of
enotional distress are granted. The defendants' notion for
summary judgnment wth respect to social host liability and

negl i gent supervi sion are deni ed.

SO ORDERED

Dat e: Decenber 28, 2001

Tina L. Nadeau
Presi ding Justice



